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Welcome to this special issue of our Member Update, to mark 120 years
since the foundation of Australia’s first Medical Defence Organisation,
which was to eventually become the Avant you know today.
Much has changed in both medicine and law since 1893, when a group
of medical men sat down in the Australia Hotel in Sydney to work out
how best to protect the interests of their profession.

17

From the early struggles of doctors working in colonial Australia, to the
scientific and medical advances born from two world wars, to the surge
in litigation and the medical indemnity crisis early in this century, Avant
has worked alongside its members to provide the support they need.
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This publication charts the history of medical indemnity in Australia,
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The merger in 2007 of United Medical Protection and the Medical
Defence Association of Victoria created Avant, the largest medical
insurer in Australia today. We can be sure we have the strength in
member numbers, financial assets and expertise to meet new
challenges that may present themselves in the years ahead.
We will continue to work with government, regulatory bodies and other
organisations to ensure a working environment that is fair for doctors.
We will also explore new opportunities for all of our members, from
the youngest students through to highly experienced consultants.
I am honoured to chair an organisation with such a long and proud
history as Avant’s. We look forward to the exciting years to come.

Dr Stuart Boland,
Chairman
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There was also increasing litigation against the
medical profession. Editorials in the British
Medical Journal at the time were full of pleas from
doctors for financial assistance to help them with
vexatious litigation.
“There was a lot of collegiality amongst the
medical profession and there were many efforts
to come together in groups and organisations to
provide professional support. Doctors tried very
hard to look after each other and that’s because
life really was very difficult,” says Ms Russell.
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Medical
indemnity
in Australia
O U R h i s t or y

From humble
beginnings, Avant
has protected its
members for
120 years.
It was 1893, the year the Federal Bank collapsed,
Queensland was devastated by floods, and gold
was discovered in Kalgoorlie. It was the year of
the Corowa Federation Conference, in which the
future of the Australian constitution was fiercely
debated. And it was the year that a small group
of doctors sat down together in the Australia Hotel
in Castlereagh Street in Sydney to work out how
to protect their profession.
It wasn’t easy to be a doctor in Australia in the late
19th century. Infectious diseases were rife,
maternal and child mortality commonplace, and
sanitation virtually non-existent. Doctors were
expected to travel vast distances on horseback
to tend to patients with very few tools at their
disposal: drugs in those days were seldom
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Some doctors were doing very well financially,
too, like a Dr Beaney who, according to Emma
Russell’s History of the Medical Defence
Association of Victoria, “wore velvet collars,
precious stone rings and always travelled
and worked with a case of champagne”.

The meeting at the Australia Hotel saw the birth
of the Sydney Medical Association, which charged
one guinea to set up a defence fund “to protect
medical men against vexatious actions at law
arising out of the practice of their profession”.
Two years later, in 1895, the Medical Defence
Association of Victoria (MDAV) was established
at a meeting in the Melbourne home of Dr George
Adlington Syme. Its aim was to defend and
protect the honour and integrity of the medical
profession. Twenty members initially registered
and it was open to any legally qualified practitioner
for 10 shillings. In 1901, The Medical Defence
Society Queensland was established.

curative and only a handful had any beneficial
effect. Voltaire’s words from a century earlier still
largely rang true: “The art of medicine consists
in amusing the patient while nature cures
the disease.”
Yet it was also a period of excitement in medicine.
Surgery, used since medieval times to open
abscesses and amputate limbs (albeit it with a
staggering rate of mortality) had been transformed
by the advent of anaesthesia and antisepsis in
the 1880s. Surgeons were revered in the late 19th
century – some reportedly speaking only Latin in
front of their patients to accentuate their authority.

The principle of mutuality had been established in
the medical community some six years earlier,
making Australia the second country in the world,
after the United Kingdom to establish a medical
indemnity industry. After a doctor had been
charged with criminal assault against a woman,
his case properly dismissed, accomplices
arrested, found guilty and imprisoned, Sydney
doctors had made a call for contributions and
gave the doctor a purse of sovereigns to the total
of 125 pounds to mark their gratitude. “The lesson
to be learned is that doctors should bear each
other’s burdens,” said Dr Robert Scott Skirving,
a prominent surgeon of the time.

The medical profession in
1893 was under threat ... it
was not illegal for lay people
to prescribe medicines and
perform medical procedures.

However, the medical profession in 1893 was
under threat on a number of fronts. Quack
medicine was rife, as it was not illegal for lay
people to prescribe medicines and perform
medical procedures. Bottled electricity and
invigorator belts to treat exhaustion and “brain fag”
were popular at the time.

By 1899, the annual report of the NSW Medical
Union, as the Sydney Medical Association was
quickly renamed, claimed: “Actions at law against
medical men are now becoming infrequent.
The existence of the Medical Union, to which
practitioners can look for support, is apparently
sufficient to prevent blackmailing and
vexatious action.”

Another problem was the popularity of “benefit
lodges”, or friendly societies, which used
members’ subscriptions to fund sick pay, funeral
costs and subsidised medical care. The lodges
would employ doctors for their members, but their
fees seriously undercut those of private doctors.

In the early years, the role of defence
organisations was largely to provide practical
advice on medico-legal matters. Much of their
time was spent visiting members and attending
to correspondence. Because litigation was rare,
subscription fees remained low – until 1928,
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doctors in NSW had to pay just one guinea a
year to maintain their membership.
Still, there were some notable cases. In 1928,
Dr J. Downing from Kyneton, Victoria, asked MDAV
for assistance when he was threatened with gross
negligence by a Mr Stout, who had received very
bad burns as the result of an X-ray. The £5,000
damages awarded against Dr Downing highlighted
the inability of MDAV to help with payments, as
MDAV paid for legal costs only. The case saw the
birth of defensive medicine in Australia.
World War II saw huge leaps in medicine. By the
1950s, doctors were becoming more skilled and
specialities emerged. As medicine became more
complex, mistakes were inevitably made and
medical indemnity started to become more crucial.
There were subtle shifts in society after the war,
too. Pre-war, doctors had been revered and their
judgement rarely questioned. It would be almost
unthinkable for most people in Australia to sue a
doctor, and negative outcomes were viewed more
as acts of God than errors in practice.
That started to change in the 1970s and by the
1980s, patients had become much more aware
of their rights. Patients now viewed themselves
as consumers rather than passive recipients of
medical care and when something went wrong
they demanded recompense.
An alarming rise in cases and a surge in damages
payouts were, says Ms Russell, keeping MDAV
council members awake at night in the 1970s.
Record damages were being reported worldwide
and medical defence organisations were forced
to make calls on their members and raise
subscriptions. At the same time, reinsurers
were becoming disenchanted with their share
of payouts.
Amendments to legislation in 1976 introduced
a requirement for insurers to hold an insurance
licence and placed them under the regulatory
control of the Insurance and Superannuation
Commission. NSW Medical Defence complied,
becoming the first medical defence organisation
to obtain an insurance licence, while all its
competitors characterised themselves as
discretionary mutual funds, which meant they
did not have to meet the licencing requirements.
By the late 1970s, the Australian industry was
further threatened by competition from overseas.
In 1979, the British Medical Defence Union set
up in Sydney, offering substantially lower
subscriptions to lure members from NSW
Medical Defence. UK-based Medical Protection
Society (MPS) also entered the Australian market,
attracting specialists, many of whom had
trained in Britain.
As it tried to retain members by lowering its own
subscription rates, and dealt with difficulties with
its reinsurers, NSW Medical Defence’s finances
started to spiral downward and in 1982, it was
forced to become a discretionary mutual
association, relinquishing its insurance licence
the following year. (Continued next page)
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The 1980s and 1990s saw fierce competition
between the Medical Defence Organisations
(MDO), with various commercial insurers entering
and leaving the market. With a very small but
fragmented market, it was difficult for all of the
MDOs to achieve scale and reduce the impact
of spiralling claims. A subscription war ensued,
with MDOs all trying to attract members from
other states, accepting all comers and attempting
to manage high-risk members.

In the early years, the
role of both defence
organisations was largely
to provide practical advice
on medico-legal matters.
In a bid to increase its membership base, MDAV
entered a scheme of cooperation with MPS.
The relationship broke down in 1988 and MPS
began operating in Victoria through the Medical
Indemnity Protection Society (MIPS), competing
for the same members it had formerly shared
with MDAV.

Image: Royal Australasian College of Surgeons

As the MDOs were mutual organisations, all
doctors were still paying the same subscription
fees. However, it was becoming clear that some
specialities, such as neurosurgeons and
obstetricians, were attracting a much larger
percentage of claims than were GPs. In 1989,
the Melbourne company of brokers, Willis, Faber,
Robbins and Higgins, started offering GPs a
significantly reduced subscription rate. Medical
Defence Union (MDU) (UK) and NSW MDU lost
over 500 members and were forced to respond
by introducing differential subscription rates.
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Subscriptions for obstetricians and neurosurgeons
leapt from $75 a year in 1979 to $1500 in 1988 to
over $100,000 in 2001.
At the same time, the 1980s saw an alarming
increase in litigation worldwide. The focus was not
just medical negligence; clubs and societies were
forced to close because they could not obtain
adequate indemnity cover, and risk minimisation
became crucial in many industries. While workers’
compensation and motor vehicle accidents were
covered by legislation, it was the MDOs that still
had to deal with medical negligence cases.
In Queensland, the rise in claims and the size
of awards was causing significant concern for
Medical Defence Society of Queensland (MDSQ).
With its relatively small subscription base, there
was very real concern that the organisation would
not be able to continue to cover future claims.
Nationally, MDOs were realising that, despite rising
subscriptions, the pool was simply too small to
sustain such a large number of MDOs.
The first big industry rationalisation occurred
in 1997 when the British company MPS left
Australia. The NSW Medical Defence Union, which
had recently signalled its desire for a merger by
changing its name to United Medical Defence,
merged with MDSQ and the NSW branch of MPS
to form United Medical Protection (UMP). The
following year it took over the members of the
UK-based MDU when it withdrew from Australia.
It seemed a natural move: NSW and
Queensland were geographically close, the
organisations already had a good working
relationship, and the increased membership
base brought stability for all.
“MDSQ had been the only organisation in
Queensland for many years, but gradually with
UMP and then Avant, the organisation has
become firmly entrenched as a very Queenslandfocused organisation,” says Dr John Quayle,
former United Chairman.
In 2001, HIH Insurance collapsed causing the
medical indemnity industry to write down
$100 million and making reinsurance nearly

impossible to obtain. Then, in 2002, the federal
government’s Urgent Issues Group required MDOs
to account for their “incurred but not reported
(IBNR)” claims – that is, claims for which the
incident had already occurred but which were not
yet recorded on the MDOs’ balance sheets. Unable
to fund its “tail”, and unable to obtain Directors and
Officers Liability Insurance for more than $7 million,
UMP entered provisional liquidation.
Amid rallies of doctors in Sydney and Brisbane
threatening to resign because they could no
longer afford medical indemnity insurance –
“There was no obstetrician between Noosa and
Rocky,” remembers then AMA President Bill
Glasson - the then Health Minister Tony Abbott
established a Medical Policy Review Panel to
recommend how to ensure a fair, affordable
and sustainable medical indemnity system.
In December 2003, the government launched
a bailout package, introducing the Premium
Support Scheme, High Cost Claims Scheme,
Exceptional Claims Scheme and Run Off Cover
Scheme, all funded by support payments from
United members and members of other medical
indemnity insurers.
The reforms meant that only insurance companies
authorised by the Australian Prudential Regulation
Authority (APRA) to conduct insurance business
could offer medical indemnity insurance to
practitioners. Where previously MDOs had been
providing discretionary cover, now indemnity
protection was provided by wholly owned
insurance companies.
At the same time, jurisdictions around the country
made sweeping changes to their negligence laws,
prompted by the 2002 Ipp Review of the Law of
Negligence and the introduction of state-based
legislation such as the NSW Health Care
Liability Act 2001, which reduced the level of
compensation payable to persons who had been
injured as a result of medical negligence. These
tort reforms were designed to reduce
compensation for injury caused by negligence,
while at the same time reserving people’s right
to compensation.

“Doctors in Queensland and NSW had been
uninsurable, in NSW, the state government had
been looking at the collapse of the entire public
hospital system, but the reforms and changes
to tort law turned it into a viable industry,” says
Dr Quayle.
The new legislation had the desired effect. While
the Health Care Liability Act 2001 prompted a
temporary claims spike in NSW – followed by
similar spikes in other states – from people trying
to bring their action ahead of the introduction of
the new Act, it eventually more than halved the
number of civil claims received by United each
month. At the same time, there was a growth
in the number of complaints by patients to the
various disciplinary bodies, perhaps reflecting the
limitations of bringing civil actions. Throughout
Australia, MDOs started to concentrate on risk
management, mentoring some members and
providing widespread advice to minimise the
possibility of litigation.
Under the guidance of provisional liquidator
David Lombe and then CEO Mike McLeod, UMP
continued to trade throughout the crisis, rebuilding
its cash reserves and restructuring until it emerged
from provisional liquidation in 2003. On 30 June,
2004, it declared a $175 million surplus.
The tort law reforms and ensuing stability meant
that MDOs were able to become national rather
than state-based entities and United Medical
Protection (UMP) opened its doors to new
members from Western Australia, South Australia
and Victoria.
On 1 July, 2007, UMP and MDAV came together
to form the new entity, Avant, creating Australia’s
largest medical indemnity insurer.
Since then Avant’s membership base has
expanded rapidly to make it Australia’s leading
MDO and a truly national organisation, with teams
of experts in Sydney, Melbourne, Brisbane,
Hobart, Adelaide and Perth.
“With our recent acquisition of the Doctors’ Health
Fund, we now offer a suite of products that travels
across states. We feel we are the best option for
health care professionals across the country,”
says Avant Chairman, Dr Stuart Boland.

Sir George Adlington Syme

Frederick Harrison Quaife

A nephew of the founders of The Age newspaper, UK-born Sir George Adlington Syme was one of
Melbourne’s most respected medical men. Having graduated with first class Honours in medicine from
the University of Melbourne, he studied and worked in London before returning to Australia in 1887 and
eventually becoming a consultant surgeon at Melbourne Hospital. Specialising in abdominal surgery,
ophthalmology, otolaryngology, neurosurgery and orthopaedics, he performed Australia’s first successful
removal of an intra-cranial meningioma and served at Gallipoli. Known as “Silent Syme” and somewhat
dour, he nevertheless appreciated humour in others and was interested in the classics, theatre and
bushwalking. Sir George not only established MDAV, where he served as president from 1895 until 1929,
but also served as president of the British Medical Association (Vic) and president of the Australasian
College of Surgeons.

Born in New Zealand, Frederick Harrison Quaife moved to Sydney at the age of three and later attended
Sydney University. He continued his studies at Glasgow University, first in physics under Lord Kelvin and
then switching to medicine. He established a medical practice in Queen Street, Woollhara, in 1869 and
was appointed an honorary consultant physician at Sydney Hospital in 1879. As well as forming the
Sydney Medical Association, he served on the NSW Medical Board and was a foundation member of the
BMA (NSW). Dr Quaife loved all science, conducting experiments in physics, optics, electricity and
astronomy from a laboratory he set up in his Woollhara home, which housed one of the first X-ray
machines in NSW. He was also a talented pianist and a long-time member of the Sydney Amateur
Orchestral Society and the Royal Philharmonic Society of NSW.
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It was a similar story in Victoria. With record
claims in the early ‘70s and a growing deficit,
MDAV increased its subscription rate in 1974 by
$10 (the maximum possible) and made a $20 call
on its members. The following year, subscriptions
rose again.
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Reflections:
the creation of Avant
Dr Jonathan Burdon, Director, Avant Mutual Board

Keeping the medical indemnity industry stable is all about
risk and membership: the more people you have paying
subscriptions, the more you can spread your risk over a
larger pool, and the lower the premiums you can offer.

With about 80,000 doctors in Australia, many
would say the pool is already small. That’s why
the birth of Avant was so important to the future
stability of our industry: with a large membership
and a strong balance sheet, we can be sure that
we will be able to face future challenges for
our members.
But it wasn’t always that way. By 2005, tort law
reform had succeeded in reining in escalating
claims. The industry was back to a healthy
financial state and there was a spirit of optimism,
cooperation and healthy competition in
the industry.

There was a common
feeling that this was for
the greater good. It was
the right thing to do.
At the Medical Defence Organisation of Victoria, we
knew that we needed to make major changes to
equip ourselves for the years ahead. While we were
already successfully ensuring our members were
communicating well and thinking about the way they
practised, the bottom line was we needed bigger
member numbers to ensure we could best meet
the inevitable challenges that lay ahead.
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Our Board did a great deal of soul searching.
We crunched the numbers and tested the
compatibility of our culture with our competing
MDOs. At the end of the day, United Medical
Protection was the best fit.

Evolving with
our members

Avant’s member
services have
evolved to meet
the complexity of
doctors’ lives today.
Above: Avant staff member,
Martine Rossen

Through it all, we knew that a merger would
achieve the best outcome for our members. While
the individual board members realised they were
unlikely to have positions in the new entity, there
was a common feeling that this was for the greater
good. It was the right thing to do.

The 10,000 calls from members to seek advice
from Avant every year certainly keep the claims
and legal teams on their toes.

“We’ve become more interactive. We have
introduced clinical risk management and now we
also have webinars on risk management topics.”

There are calls from doctors wanting to know how
to handle patient complaints, how to import new
drugs, or what to do about difficult colleagues. In
some cases, they even report being blackmailed
by a patient or that they have been arrested.

Dr Burdon remembers the furore when risk
management was first rolled out in the early to
mid-2000s, with some members bristling at the
idea they were being asked to change how they
practised after many years in the profession with
no complaints.

Others seek counselling and legal advice after the
death of a patient or because they are being sued,
while others require careful practice guidance in
regard to risk minimisation in areas such as
patient consent.

Since the merger in 2007, there has been a great
sense of moving forward on both sides. Avant
members have seen no significant premium rises
as they had in the past, its membership has grown
and its assets are very healthy.

Before the ‘90s, legal advice was organised
through external legal firms, while other assistance
and advice was provided or arranged on request.

Our industry has also been helped by strong
government regulation. While many of us used to
rage at the requirements of the regulator,
Australian Prudential Regulation Authority, it
became clear during the global financial crisis that
strong regulation of the financial services industry
was a key ingredient in maintaining a strong
insurance and banking sectors.

As both the medical and legal landscapes have
evolved over the last 20 years, so too have the
services offered to Avant members. Since the first
in-house lawyer joined United Medical Protection
in 1991, the legal team has grown to over 40
lawyers and 20 support staff based in
Queensland, New South Wales, Victoria,
South Australia and Western Australia – the
largest in-house legal team of any Medical
Defence organisation in Australia.

Since we merged, we have all been working
together, realising we are all here for the good of
the membership. We now operate very much as
a team and we feel our members are comfortable
too. We are enthusiastic about the future.

Today, Avant also provides private health
insurance through the Doctors’ Health Fund,
which Avant acquired in 2012.
“Before the medical indemnity crisis of the early
2000s, doctors looked to us as ‘Don’t worry, sue
me and I will send it to my insurance company
and they will pay’. For most doctors, the only time
they ever had any interaction with us was once a
year when they sent us a cheque,” says Avant
Director, Dr Jonathan Burdon.
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“One day I was talking to a room of doctors and
one said to me, ‘How dare you suggest I might
do something wrong, I’m perfect. I’ve been
practising for 40 years and have never had a
claim or complaint’. I thought ‘You’re just the
person I need to talk to’,” he says.
“The fact is this is not about whether you might
have a claim, it’s just a matter of when it will happen.”
Being sued can be a highly stressful time
for members, and Avant provides confidential
counselling via an external service. Help is extended
to members who are facing life’s stresses such as
burnout, relationship or financial issues, and often a
phone call or a visit can really help to turn things
around.
As the environment in which doctor’s practise
becomes increasingly complex, issues relating to
disciplinary matters and employment disputes are
also expected to rise. Tighter hospital budgets,
growing concerns about the shortage of intern
places and fewer training opportunities are all issue
of concern for both current and future members.
These and other yet unknown future concerns
are likely to translate into increased stresses for
members in coming years. Avant is prepared to
develop its services accordingly, evolving our
services to meet changing member needs.
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Achieving
industry stability

From the medical indemnity
crisis a decade ago, a strong
industry was born.
The medical indemnity industry is unique in that
there is a long tail between the occurrence of
an incident and a claim being lodged, let alone
settled. While most motor and home insurance
claims are made within 12 months of an
incident, in our industry it can take 10 years –
and often more after an incident – before we
receive a claim.
Therein lies the crux of the instability that
beset the industry from the 1970s until
massive structural reforms achieved
industry stabilisation in the early 2000s.
Medical defence organisations needed
substantial assets as a buffer against their
unknown liabilities for cases which had not
yet come to light. Over the years, calls were
sometimes made on members to boost
these reserves.

Today, Avant has a strong
balance sheet with net assets
of almost $800 million, and our
membership has increased to
more than 60,000.
But with increasing pressure on reinsurers as
the volume and value of claims spiralled during
the ‘90s, our industry was badly exposed to the
failure of HIH. Combined with a government
requirement to enter incurred but not reported
claims onto the balance sheet, this resulted in
United Medical Protection (UMP) being placed
into provisional liquidation in May, 2002.
The industry’s recovery since that day has been
nothing short of remarkable. Within six months
of coming out of provisional liquidation, UMP
had declared a $175 million surplus.
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Government assistance in the form of its
bailout package – including the Premium
Support Scheme, High Cost Claims Scheme,
Exceptional Claims Scheme and Run Off Cover
Scheme – has gone a long way to ensure the
stability of the industry into the future.
Tort law reform, which capped the amount of
damages payments, resulted in an initial claims
spike but in recent years, we have seen the
number of cases brought against our
members stabilise.
Regulatory reform means medical indemnity
insurance is now offered as an insurance
product as opposed to a discretionary product.
We have switched to claims made rather than
incident-based cover and there is no longer
cross subsidy between specialities.

Reflections:
looking
toward the
future
David Nathan, CEO

As we look back to celebrate
120 years of providing medical
indemnity protection, it is also
important to look forward.
Without doubt the pace of change
is rapid, as new technologies
continue to revolutionise the
workplace and our social lives.

It also means minimum levels of capitalisation
are in place, ensuring insurers continue to be
financially viable.

On the one hand, technology is making life simpler
and will continue to do so and on the other hand,
it will raise expectations particularly in relation to
connectivity, accessibility and responsiveness.

Medical indemnity is now subject to the
oversight of Australian Prudential Regulation
Authority, Australian Securities and Investment
Commission and the Australian Competition
and Consumer Commission. This robust
oversight helped to ensure we weathered the
global financial crisis unscathed.
Today, Avant has a strong balance sheet with
net assets of almost $800 million, and our
membership has increased to more than
60,000. The acquisition of the Doctors’ Health
Fund last year has further broadened our
product range and added to our strength.
All this means premiums remain affordable
and our member retention rates are consistently
above 97.5%.
It is important to recognise the role of our
members, without whose loyalty and support
we could not have achieved the stable industry
we know today.

You, our members, are not quarantined from this
rapidly changing environment. As your MDO, we
will need to become a much more sophisticated
organisation over the coming decades, with
talented leadership to meet the multiple
challenges on behalf of members, including
the range of technology related issues that are
rapidly touching our members on a daily basis.

...taking steps to protect
your reputation is one of
the many areas we expect
will be a growing concern.

Even now, the role of social media in our society
is growing exponentially, and monitoring what is
being said about us as professionals and taking
steps to protect your reputation is one of the many
areas we expect will be a growing concern.
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Even if doctors cease to make errors altogether,
we can be certain that into the future they will
still be alleged to have made them.
While there are many unknowns ahead for
our industry, there are also some certainties.
Firstly, government regulation will increase the
expectations placed on doctors in a range of
areas. Examples include developing mandatory
reporting obligations, likely revalidation
requirements and enhanced scrutiny of
Medicare item usage.
Secondly, government support for the industry
will reduce. The Premium Support Scheme
benefits are already shrinking and the High Cost
Claims Scheme is likely to be targeted next.
Another immediate challenge will be the National
Disability Strategy planned to be delivered via a
Federal scheme supported by state-based
schemes. It’s still too early to gauge how the
strategy will impact members, but we expect all
doctors will be affected, including being required
to contribute to the funding of the schemes.
At this stage, it is possible that the Federal
Government will reserve the right to sue doctors
on behalf of those who are eligible for support
under the Federal Disability scheme as a means
of increasing government revenue. Another
possibility is that doctors will be required to
assess whether a person qualifies as ‘disabled’
to be eligible for support under either the Federal
or one of the state schemes.
Through all of this, doctors will expect their MDO
to advocate on their behalf and possibly play an
even more significant advocacy role than the
Australian Medical Association.
Members will also expect their MDO to be their life
partner, providing a host of services and products
to help them practise with confidence.
To meet our members’ needs, the MDO of the
future will require more lawyers, more actuaries
and more sophisticated IT skills. In addition, the
MDO of the future will be required to offer greater
government connectivity, more skills in product
development and management and highly
sophisticated financial skills.
The good news is Avant is already well
advanced in preparing for that future as
the leading Australian MDO.
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Rob White
CEO, Cerebral Palsy Alliance

A child is born with cerebral palsy every 15 hours in Australia. We believe
there are up to 33,000 people in Australia with cerebral palsy, costing our
community $3.9 billion a year. For a long time, it was thought that cerebral
palsy was due to complications at birth, but now we understand that this
contributes to only a very small percentage of cases.
Avant came on board with us in 2009 to be a major pioneering partner for
our Research Foundation of Cerebral Palsy Alliance, which is working
towards prevention and cure for cerebral palsy. Avant’s sponsorship of
$2 million is funding six innovative projects around Australia that will lead
to breakthrough findings and change the future for generations of children
to come. A portion of funding has also gone toward a sustainable research
endowment fund that will be used to assist with other research projects.
With Avant’s help, the Foundation is funding research to look at the role of
erythropoietin (EPO) for its regenerative therapeutic potential in babies who
are at high risk, magnesium sulphate prior to birth to reduce the incidence
of cerebral palsy, improving immediate resuscitation during pre-term delivery,
preventing hypoxia-induced bleeding in the foetal and newborn brain through
the mother’s diet, and a genomic basis for cerebral palsy study.
Avant’s staff are also actively engaged with our organisation, coming to
the CPA to conduct voluntary work and also fundraise for us, for example
through our September initiative. Through Avant’s engagement with the
wider medical community, we are able to make connections that will
greatly assist our research endeavours.

today
Avant
&
Above: Members of the 2012 Doctors in Training Advisory Council (DiTAC)

tomorrow
By the year 2050, Australia will have entered the
second phase of the Infotronics Age – a time of
ubiquitous high-speed broadband where any surface,
even human skin, could become a source of networked
technology. In less than 40 years, waiting rooms could
be a thing of the past as most consultations will take
place via teleconferencing on smart phones.
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High-speed broadband will “breach the
medical data dam” making information on
patient populations and clinical trials available
to researchers around the world and advances
in genetic medicine will lead to personalised
medicine and the eradication of many diseases.
This is the future according to research looking
at Australia post high-speed broadband to 2050,
which was commissioned by IBM and released
in mid-2012.
As the leading medical defence organisation
Avant is already coming to grips with some of
these developments. Through our member-based
councils and experts committee we are
continually consulting practitioners about
how they are managing emerging risks. Our
councils and committee members range from
medical students and junior doctors to highly
experienced specialists.
Tracking the future and planning ahead guides
Avant’s investment in technology and new skillsets
ensuring we offer members the knowledge and
experience to meet their expectations and needs.
The services and expertise Avant is developing
and investing in will ensure we remain a career
and business partner to our members and that we
continue to offer timely and prudent advice to help
them manage risk. (Continued next page)
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Dr Garry Buckland
Australian Society of Plastic Surgeons

Plastic surgery is one of those areas where there is increasing
litigation coupled with increasing advances and progression. Over
the last five years, we have developed a really good collaborative
working relationship with Avant where we have been able to work
together to reduce risk and share data, which is a really positive
thing for both plastic surgeons and also for the patient.
We work together on joint initiatives that aim at improving patient
outcomes. For example, following the PIP breast implant debacle,
we have been working to develop a breast device register,
something which the international plastic surgery community has
been struggling with for 20 years. We have had a huge amount of
support to establish a new database and Avant has helped us in
terms of contacts and funding.
We have also spent a significant amount of time developing and
rewriting our code of conduct and ethics standards to bring them
in line with Australian Health Practitioner Regulation Agency and with
the Royal Australasian College of Surgeons. Avant has been really
supportive in terms of providing us with significant legal support
and with drafting the code, which has now been put into place.
We have a fantastic working relationship with Avant, especially with
CEO David Nathan, who has been sensational in his support of
Interplast, a not-for-profit group established with Rotary to provide
plastic surgery services to developing countries in the Asia Pacific.
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Developing the next generation

Student Interplast Experience

Avant wants to be a career partner to all our
members from the day they start studying in their
chosen field and through their years of practice
until retirement. A career-long relationship is what
our members expect. We actively seek out the
ideas and concerns of our younger members
through the Avant Student Advisory Council and
the Doctor in Training Advisory Council (DiTAC).

Interplast sends teams of surgeons, anaesthetists,
nurses and allied health professionals to different
parts of the Asia Pacific region to provide free
surgical treatment. The teams help patients with
conditions such as cleft lip and palate, burn
scarring and machete wounds and also provide
training for local healthcare professionals in the
places they visit.

In fact, the Avant Doctor in Training Research
Scholarships Program was the idea of our
DiTAC members. The inaugural 2012 Avant
Doctor in Training Research Scholarship Program
provided a total of $200,000 to fund four part-time
scholarships valued at $25,000 and two full-time
research scholarships valued at $50,000.
The scholarship attracted more than
100 high-calibre applicants.

Prize winner Melissa Radjenovic spent four
“very intense” days with an Interplast team.

The policy offers
personal expenses
cover with a sub-limit
of $500 a day.
The Avant Mutual Board increased support for
2013 to provide a total of $300,000 to fund four
full-time and four part-time scholarships. The
research scholarships are a major career
development tool and an investment in providing
the best healthcare possible in Australia.
As former DiTAC chair Dr Alex Kippin has said:
“The scholarships support DiTs to conduct
substantial research to help them become an
expert in a particular field and perhaps more
importantly, they will be encouraged to continue
to pursue research throughout their career.”
The scholarships are being promoted via a
number of channels including for the first
time a video distributed via the web.
For students, Avant offers free travel insurance
as well as opportunities to participate in Avant’s
corporate social responsibility program. By way of
example, we recently ran a competition where the
prize was a career development trip to Fiji to work
alongside an experienced team on an Interplast trip.

“I grew even more in awe of the work Interplast
does. It absolutely opened my eyes to a unique
side of medicine that as a medical student you
barely hear about, let alone see. I am so grateful
to Avant …[the experience] was so unique and
invaluable,” Melissa says.
Avant will continue to look for ways to support our
younger members, as well as seek their advice on
matters of relevance to their career stage of life.

Evolving products to
meet member needs
To provide the best protection to members
means developing products to suit the changing
demands being placed on practitioners.
The Intern/RMO1 Indemnity Insurance Policy
includes automatic communicable disease cover
with a sub-limit of $125,000 instead of offering
this cover as an optional extra. Our young doctors
also told us that there was a need for cover to
meet the expenses of travel in the course of their
work, such as being an expert witness in
a court case in another city or region. The policy
offers personal expenses cover with a sub-limit
of $500 a day.*
Avant’s acquisition of the Doctors’ Health Fund
has also enabled us to offer all our members a
range of quality private health insurance products.
And the Practitioner Indemnity Insurance Policy,
Student Indemnity Insurance Policy and
Professional Indemnity Run-Off Policy are
regularly updated.
These changes are in response to member
feedback and the changing practitioner
environment, such as the introduction of
Personally Controlled Electronic Health
Records and the increasing use of
telehealth delivery systems.

Our vision

To partner Australia’s healthcare
providers through the provision of
professional indemnity insurance
and other services so they can achieve
their goals and contribute to creating
a world-leading healthcare system
in Australia.

Our mission

To be Australia’s leading
health indemnity mutual.

Our values

Leadership. Integrity. Teamwork.
Excellence. Sustainability.

Sharing strong financial
performance with our members
Being a mutual, Avant is always looking for
ways to give back to our members if our financial
performance is strong. The Loyalty Reward Plan,
first introduced in 2011, is a good example.
Eligible members receive a reward in the form of
a deduction on their premium. The 2013 rewards
range from 6.0% to 15% depending on a
member’s years of membership.
On 1 January 2013, we developed the Loyalty
Reward Plan further by adding a new category for
those who have been members for more than
15 years. On 1 July 2013, we will be adding
additional benefits for those members who are
also buying their health insurance through our
Doctors’ Health Fund.

Developing our capability
for the future

*IMPORTANT: This information does not take your personal objectives, circumstances or needs into account. Consider the relevant policy, PDS and the
terms, conditions and exclusions (including waiting periods and limitations) that apply before making a decision – available at www.avant.org.au or by
calling 1800 128 268. Professional Indemnity Insurance is issued by Avant Insurance Limited, ABN 82 003 707 471, AFSL 238 765 and Private Health
Insurance is issued by The Doctors’ Health Fund Pty Limited, ABN 68 001 417 527.
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We continue to invest heavily in technology;
developing insights that we can share with
members, whether that be via seminars,
medico legal advice or through our print
and digital publications.
Avant launched our webinar series in 2012 to
explore topics where members would benefit from
being able to ask live questions of an expert
panel. Topics have included Personally Controlled
Electronic Health Records, Medicare, telehealth
and employment disputes and contracts.
We are also developing an online learning platform
where members can access courses and risk
education materials easily to earn continuing
professional development points that can be
reported with ease to their college.
Development work with online technologies will
continue, including expanding the number of
newsletters we publish digitally to make it as easy
as possible for our members to stay informed.
(Continued next page)

With our long history serving the largest number
of doctors in Australia, we have access to a rich
source of data that we are able to utilise for the
benefit of our members.
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The next
generation

Corporate partnerships
Genevieve Quilty
CEO, Optometrists Association
Australia

Optometrists – and for that matter all health practitioners – have
a duty of care to put their patients first and to practise safely
and effectively.
We are facing increasing prevalence of chronic eye disease as the
population ages. There is greater demand for eye health and vision,
while many eye diseases are asymptomatic in the early stages. The
community values high quality eye health and vision care and it is
become increasingly important for optometrists to understand their
professional obligations.
Part of providing safe care involves understanding risk and practising
accordingly. As part of national registration, each optometrist is required
to hold indemnity insurance. In addition, the Optometrists Association
Australia, with the assistance of Avant, provides risk and risk
management advice via professional development activities and
in-house professional publications. All this is supported by timely expert
medico-legal advice from Avant.
Avant and the Optometrists Association Australia have a close
working relationship which, over the years, has not only supported
member optometrists who require assistance in times of need, but
has allowed the benefit of a flexible and customised policy that is
responsive and reflects the evolving eye care profession. The
Optometrists Association values Avant’s support and looks forward
to continuing the relationship into the future.

Peter Aroney
CEO, the Doctors’ Health Fund

Avant’s acquisition of the Doctors’ Health Fund in 2012 ticked a lot of
boxes for both of us. We were both mutual organisations established
by doctors for doctors and with very similar cultures. Fundamentally,
we both had a high service ethic and operate within the
healthcare space.

Supporting research is very much about the
future. New discoveries lead to better patient
outcomes and also help to reduce risk in the
delivery of healthcare services.
Avant has started a new partnership with the
Ear Science Institute Australia to sponsor The
Centre for Ear, Nose and Throat Education and
Research. The Centre is based in Perth and
provides advanced specialist training to
health professionals.
We recently committed $500,000 over five years
to Interplast to support its excellent work in the
Asia Pacific region. And we have provided
$2 million as part of a four-year sponsorship
of work being carried out by the Research
Foundation of Cerebral Palsy Alliance. This
sponsorship helped to support breakthrough
research in late 2011, led by Professor Caroline
Crowther of the Australian Research Centre for
Health of Women and Babies, into a treatment to
reduce the incidence of cerebral palsy in premature
infants. We are currently supporting further work
into how these important research findings can
be translated into wide clinical practice.

Jen McAuliffe

I think current doctors in training want to
achieve a different balance than those who have
gone before. This is more than finding a better
work/life balance. We want to have more variety
in our practice of medicine and surgery, options
and support for working in rural and remote
locations and opportunities to assist
communities in the developing world, as well as
to conduct meaningful research that will make
a difference to the broader community.

When you’re a student, you just don’t know
when things are going to go wrong. You’re
learning medicine in a live environment with
patients, some of whom might be really sick.
For those of us who are just starting out in our
medical careers, it’s vital to get good advice
and proactive support to help reduce the risk.

2013 Chair, Avant Doctors in
Training Advisory Council

Above: Dr Jodi Glading

Our staff play their own role in supporting
research through an employee gift giving scheme
and by taking part in events to support the
Cerebral Palsy Alliance, the Murdoch Childrens
Research Institute and Interplast.

We continue to
invest heavily
in technology;
developing insights
that we can share
with members...

Dr Jodi Glading

In the near future, we are going to have to make
some big decisions in medicine around training
and hospital placements. The training landscape
is changing – we need to think about how we
will cope with increased demand for placements
as greater numbers of medical students qualify,
and how colleges will deal with the challenges
of training and accreditation. Doctors in training
will need to find a unified voice in promoting our
views on these issues.
Above: Jen McAuliffe

The acquisition gave Avant members immediate access to our
high-quality products, including our unique premium product that
pays medical benefits up to the AMA list of service and fees. We have
commenced promoting our products to Avant members and are
buoyed by the early success of members taking up these products.

The Doctors in Training Advisory Committee
(DiTAC) was established four years ago to help
Avant address the concerns unique to doctors
in training and to provide some continuity
between the medical student advisory
committee through to more senior medical
advisory committees. The group was designed
to be a small subsection of doctors in training
that represented a range of states, medical and
surgical training areas, both genders, and a
cross-section of postgraduate years.
The committee initially focused on the ability of
doctors in training to conduct research. A major
stumbling block was that doctors in training have
traditionally been hampered by a lack of substantial
funding. In 2012, Avant launched six DIT research
scholarships, enabling our members to undertake
high quality research, and the program is
continuing in 2013 with increased funding.

As Australia’s largest MDO, Avant’s scale has meant it has been able
to support us in a range of service enhancements and efficiency
measures, which we look forward to increasing over time.

2013 Chair, Avant Student
Advisory Council

The Avant Student Advisory Council (ASAC) was
established in 2006 to help Avant to engage with
this demographic better. That has meant
presenting material in meaningful ways, for
example, by targeting members electronically
and ensuring there is always a student
representative present at information sessions.
One big area of concern to medical students
at the moment is social media, for example,
the boundaries around connecting with
patients, maintaining privacy and obtaining
patient consent. ASAC and Avant have worked
to put together some facts on social media we
thought were relevant to students.
In the last couple of years, we have become
concerned about the issue of mandatory
reporting, with the inclusion of students in the
Australian Health Practitioner Regulation
Agency’s national register. There has been
a lot of confusion, particularly in the student
population, around the definitions of impairment
and the guidelines we need to be aware of.
Avant is Australia’s largest MDO. Having that
huge membership base means they are a
powerful voice when it comes to advocating
for their members.
While Avant’s strength is important to
students, it’s also the fun things they offer
that are attractive – for example, the free
travel insurance they offer.

Our focus now will be to help Avant present
material in ways that engage young doctors,
for example through webinars and electronic
bulletins. We are raising issues that doctors
face in training, and we look forward to working
to ensure better health and wellbeing for Avant
members now and into the future.
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Reflections:
the evolution of
risk education

Law: marching
behind medicine

Spectacular advances in medical science over
the last 120 years have been accompanied by
an increase in medical litigation, increasingly
complex ethical questions and new legislation.
In 1983, Maree Whitaker, 46, was going back to
work after taking a few years off to care for her
injured son. She had been nearly blind in her right
eye since an injury when she was nine, so before
she started her new job she visited an ophthalmic
surgeon, Dr Christopher Rogers.1

Adam Golabek, Head of Member Risk Management

Doctors know better than most people that prevention
is better than cure. Proactive risk management can be
thought of as the ultimate form of prevention against
the medico-legal risks arising in today’s complex
practice environment.

The big picture issues facing doctors include
changes to registration and the regulation of
medicine, the introduction of electronic health
records, industrial relations and developments in
trade practices. From a business point of view,
practitioners must be across the corporatisation
of medicine, increased Medicare scrutiny, the rise
of social media and tighter advertising guidelines.
And there are the broader issues within
healthcare to manage, such as changing patient
demographics and an increasing emphasis on
patient autonomy.

Today, a doctor’s
reputation and
personal health are
more often at stake as
a result of a claim than
his or her livelihood.
All these issues create uncertainty and complexity
for doctors in their daily work practices and are
reflected in their ever-changing risk profiles.
The days of risk management involving only the
management of clinical risk are well behind us.
Risks that were unheard of a decade ago are now
amongst the most common causes of claims, as
well as enquiries to Avant’s Medico-Legal
Advisory Service.
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While the incidence of civil claims has remained
stable in recent years, non-civil claims have
increased and many relate to complaints brought
about by the uncertainties outlined above. Today,
a doctor’s reputation and personal health are
more often at stake as a result of a claim than his
or her livelihood.

Dr Rogers told her he could restore significant
sight in her right eye by removing scar tissue and,
after much questioning, she had the surgery on
1 August, 1984. Unfortunately, there was no
improvement in her right eye and she developed
sympathetic ophthalmia in her left eye, which left
her virtually totally blind.

Avant supports a scheme that
covers all Australians for the
costs of long-term disability
care and support, regardless of
the cause of their disability.

Staying aware and up-to-date is a vital part of
ensuring good patient outcomes and protecting a
doctor’s reputation, livelihood and health. Avant’s
member risk management program is designed to
partner with our members to help identify and
manage their changing risk profile at different
stages of their career.

What happened next was to impact on health
professionals everywhere. Mrs Whitaker
commenced proceedings in 1986, saying
Dr Rogers had not informed her of the risk of
sympathetic ophthalmia. The trial took place in
1990 and, even though expert advice confirmed
the risk of developing the condition was only one
in 14,000, the trial judge found (and it was
confirmed by the High Court in November 1992)
that Dr Rogers had breached his duty of care by
not informing Mrs Whitaker of the risk. She was
awarded $808,500 in damages.

We use our vast in-house knowledge, data
sources and research to identify new and
emerging risks and to develop a risk management
program. Our approach is proactive in preventing
risk rather than focussing on the reactive
management of risk.

Rogers v Whitaker was one of those landmark
medical negligence cases that reshaped the
relationship between medicine and the law. The
medico legal landscape in Australia is defined by
a series of cases such as these. They set
precedents which determine how the law is
interpreted and often change the way doctors are
expected to practise. But the law often lags far
behind: in the words of Sir Victor Windeyer PC
KBE CBE KC, a judge of the High Court from
1958 to 1972, “The law [marches] with medicine
but in the rear and limping a little…”2

Through a combination of webinars, eLearning
modules, case studies, face-to-face workshops,
advisory services and other tools and resources,
we focus on helping our members navigate their
way through the uncertainty that the practice of
medicine brings.
Those doctors who understand the ever-changing
environment and its associated risks, and who
embrace change and seek to understand and
manage the risks inherent in their practice, are the
most likely to benefit from the opportunities
change brings.

Rogers v Whitaker was symptomatic of a trend
that had started in the ‘60s. This trend saw a
move away from medical paternalism toward a
culture of the patient as consumer and the
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increasing recognition of patient autonomy as
a fundamental principle in medical decision
making.3 Previously, medical negligence had been
judged according to the “Bolam test”, referring to
a British case in the 1950s which established that
whether a medical practitioner had practised in
accordance with the requisite standard of care
was to be judged by reference to the conduct of
his or her peers.4 According to the Bolam test, a
practitioner is not negligent merely because his or
her conclusion or procedure differs from that of
other practitioners.5 As Lord Scarman of the UK
House of Lords stated in the 1985 case of
Sidaway v Governors of Bethlem Royal Hospital,
“The law imposes the duty of care: but the
standard of care is a matter of medical judgment.”6
This was essentially in line with the prevailing
attitude to doctors post-World War II that “doctor
knows best”. Doctors were revered and expected
to make the decisions about what treatment was
suitable for their patients and to decide what
information, if any, was to be given to the patient
about that treatment.
But society was changing. The gradual
development in North America, in particular, of the
patients’ rights movement through the latter part
of last century led to an erosion of the traditional
doctor-patient relationship and a greater demand
for accountability.
In Rogers v Whitaker, the court affirmed a
patient-centred approach to deciding what
information must be disclosed to patients who
were contemplating medical treatment. There was
also movement away from the Bolam test in the
realm of clinical decision-making. In the case of
Lowns v Woods, the court confirmed that whether
a doctor has been negligent is, “...not to be
decided solely or even primarily by reference
to the practice followed by or supported by a
responsible body of opinion in the profession”,
but is for the courts to determine.7
Rejection of the Bolam test was one of the
factors that led to an expansion in the risk of
medical negligence litigation in Australia,8 and
despite our best efforts to help our members
avoid litigation, the ‘80s and ‘90s saw medical
negligence claims spiral.
At the same time, the courts were setting
precedents about the role of doctors in following up
patients. In the decisions of Kite v Malycha9 and Tai
v Hatzistavrou10 in 1998 and 1999 respectively, the
courts found that a practitioner must not rely on the
patient, or any other party, to arrange follow up,
especially if there is the potential for a serious
adverse outcome for the patient. The courts
expanded legal duties beyond the immediate
patient to others and in novel situations. In BT v
Oei,11 for example, a medical practitioner was found
to have a duty to the partner of a patient who had
HIV to ensure that the patient was advised
appropriately of the risks of transmission of the
virus. In Alexander v Heise,12 the court found that
medical receptionists owe a duty to ensure that a
person with a possibly urgent medical condition is
seen in a timely manner, even if that person has not
ever been a patient. (Continued next page)
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During the ‘90s, litigation against doctors
continued to increase and courts awarded higher
and higher damages, culminating in the 2001
Simpson v Diamond case in which Calandra
Simpson, who was born with cerebral palsy in
1979, was awarded $14.4 million plus another
$4m in legal costs.13 The payout was reduced to
$11 million on appeal, but nevertheless highlighted
the desperate need for tort law reform in Australia.

1. Roger v Whitaker (1992) 175 CLR 479
2. Mount Isa Mines Ltd v Pusey [1970]
HCA 60 per Windeyer J [3]
3. This trend, following the rise of bioethics
as a discipline, can be seen in Australian
law, for example in the cases of Albrighton
v Royal Prince Alfred Hospital (1980) 2
NLSWLR 542, 562-563; F v R (1983)
33 SASR 189, and E v Australian Red
Cross (1991) 99 ALR 601 at 648-650
4. Bolam v Friern Hospital Management
Committee (1957) 1 WLR 582
5. Rogers v Whitaker above note 1 [8]
6. Sidaway v Governors of Bethlem Royal
Hospital [1985] AC 871, 881
7. (1996) Aust Torts Reports 81-376, 63, 160
per Kirby P.
8. Kirby M “Tort System Reforms: Causes,
Options, Outcomes” (2001) 8 Journal of
Law and Medicine 380 at 383 384
9. Kite v Malycha (1998) 71 SASR 321
10. Tai v Hatzistavrou [1999] NSWCA 306
(25 August 1999)
11. [1999] NSW SC 1082 (5 November 1999)
12. [2001] NSWCA 422 (27 November 2001)
13. [2001] NSW SC 1048 (5 November)
By contrast, in 1991 a plaintiff with
cerebral palsy caused by negligent driving
of her mother was awarded damages of
$2.85 million plus legal costs: Lynch v
Lynch (1991) 25 NSW LR 411
14. For example Sellars v Adelaide Petroleum
NL [1994] HCA 4 (24 March 1994)
15. (2001) 3 VR 404
16. [2004] NSWCA 391 (1 November 2004)
17. [2010] HCA 12 (21 April 2010)
18. Ibid [101] (Crennan J)
19. Review of the Law of Negligence Final
Report September 2002
20. Harriton v Stephens [2006] HCA 15
(9 May 2006) [223] (Crennan J)
21. Ibid
22. [2006] HCA 16 (9 May 2006)
23. Breen v Williams [1996] HCA 57
(6 September 1996)
24. Ibid [9] (Dawson and Toohey JJ)

Another development in the late ‘90s and early
2000s was the recognition and later rejection of
“loss of a chance” as a method of compensation.
Traditionally, a plaintiff must establish on the
balance of probabilities (greater than 50%) that a
breach of the duty of care caused their injury.
Borrowing a principle used in commercial
litigation,14 the case of Gavalas v Singh in the High
Court in 2001,15 and later the NSW Court of
Appeal case of Rufo v Hosking in 2004,16 opened
the way for a patient to bring an action where they
suffered a loss of a chance of avoiding harm,
rather than the harm itself. Cases alleging failure to
diagnose cancer in particular, where the medical
evidence is presented in terms of the percentage
difference in a patient’s five or 10 year survival
rate, were superficially amenable to a loss of a
chance analysis.
The issue was ultimately determined by the High
Court in the case of Tabet v Gett17. Although
Reema Tabet was aged six at the time she was
treated by Dr Gett in 1984, her case was not
ultimately finalised until the High Court’s decision
in 2010. Reema was brain damaged and claimed
that she had lost the chance of a better medical
outcome (less catastrophic brain damage) as a
result of Dr Gett’s delay in performing a CT scan
and in diagnosing and treating a medulloblastoma.
The court rejected the notion that Reema could
recover compensation for the possibility (not
probability) that her brain damage would have
been less severe than it was.18

1991

1979

1981

Calandre Simpson
born

Alexia Harriton
born

Reema Tabet
diagnosed with a
medulloblastoma

Tabet v Gett was a “pre-Civil Liability Act case”,
meaning that the events that were the subject of
that claim, having taken place in 1984, were to be
adjudicated by reference to the laws current at
that time. Because the wheels of justice move
slowly, by the time Tabet v Gett was heard in the
High Court, tort law reforms had been enshrined
in legislation for the best part of a decade.
We had been pushing for changes to personal
injury legislation for some time before the indemnity
crisis of 2002 brought to a head the rising costs of
medical negligence litigation. The NSW Health Care
Liability Act, enacted in July 2001, was the first
piece of legislation in Australia that placed limits on
the damages recoverable by plaintiffs in medical
negligence claims.
The Ipp Report, released in September 2002,19
recommended that legislation be enacted around
Australia that included:
• a “modified Bolam test”, whereby a medical
practitioner will not be negligent if the treatment
provided was in accordance with an opinion
widely held by a significant number of
respected practitioners in the field, unless the
court considers that the opinion was irrational.
• limits on the damages recoverable in personal
injury claims, including a threshold for and
caps on damages for pain and suffering, and
caps on other heads of damage, such as
economic loss and gratuitous care.
The tort law reform that followed the Ipp Report
has been highly effective at changing the legal
landscape for health professionals. The cost and
frequency of compensation claims against
medical practitioners have been reduced,
although on the flip side, there has been an
increase in professional conduct claims and
matters referred to the coroner for consideration
of the manner and cause of death.

1996

1999

Lowns v Woods –
court must determine
standard of care in
medical negligence;

Tai v Hatzistavrou – doctors have a
continuing duty to advise a patient of the
need to have treatment where the patient
has a serious health problem;

Breen v Williams –
patients do not have
a legal right to access
their medical records

BT v Oei – doctors have a duty to a partner
of a patient with HIV to ensure patient
properly advised of risks of transmission
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Bolam v Friern Hospital
Management Committee
– standard of care for
medical practitioners a
matter of medical
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Maree Whitaker
has eye surgery

Rogers v Whitaker
– a patient-centred
approach to provision
of warnings about
material risks

Kite v Malycha – doctors
must not rely on patient to
arrange follow up
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2000
Keeden Waller
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We have also had success in the area of so-called
“wrongful life” claims. In wrongful life claims,
a person claims compensation for a “life with
disabilities”.20 Such cases require a comparison
between life with a disability and non-existence,
and in 2006, in the cases Harriton v Stephens21
and Waller v James,22 the High Court rejected the
plaintiffs’ wrongful life claims and with them the
notion that a disabled person can claim his or her
own existence as actionable damage.

High court of Australia

National registration and professional conduct

The cases brought by Calandre Simpson, Reema
Tabet, Alexia Harriton and Keeden Waller highlight
many of the shortcomings of the current
compensation system for people with disabilities.
Avant supports a scheme that covers all Australians
for the costs of long-term disability care and
support, regardless of the cause of their disability, to
enhance quality of life and to increase the economic
and social participation of those living with disability.
The impact of the proposed National Disability
Insurance Scheme and National Injury Insurance
Scheme, which aim to overcome the problems of
the present system, is shaping up as the next major
development in personal injury law.

A greater emphasis on accountability has seen a shift away from
professional self-regulation in medicine. The high profile cases of
Dr Jayant Patel in Bundaberg and Dr Graham Reeves in Bega
emphasise the need to ensure patient safety. The medical profession
is scrutinised by an increasing number of government organisations
including Australian Health Practitioner Regulation Agency, the
Professional Services Review and a number of medical boards and
complaints bodies in each state and territory. However, we believe the
move to national registration in 2010 has been a positive one, removing
the need for doctors to register in multiple states and also enabling the
easier detection of poorly performing health professionals.

Privacy and access to records

The legal landscape has certainly changed since
that small group of doctors met at the Australia
Hotel in 1893. Some might say it’s changed for the
worse, particularly when it impacts on the practice
of medicine. But medicine is not practised in a
vacuum. Almost all aspects of our lives, whether
personal or professional, are subject to regulation
and as society changes, so does the law, albeit
often slowly. Since 1893, we have been, and
remain, committed to supporting our members as
they navigate their way through the legal
landscape, often pausing to try to change it for the
better, but always striving to promote the best
interests of our members.

In 1996, the High Court ruled that Julie Breen did not have the right to
access her medical records from Dr Williams, a plastic surgeon who in
1983 had performed a bilateral capsulotomy on implants that had been
implanted in 1977 by another doctor. 23 In the early 1990s, Ms Breen
became interested in a class action in the United States against the
manufacturer of breast implants claiming that they were defective.
To opt in to the class action, Ms Breen needed a copy of her medical
records. Subsequent litigation was brought by Ms Breen as an
opportunity to test whether a patient had a right to access all of the
information in medical records held by a patient’s medical practitioner. 24
The High Court ruled that patients have no right of access to medical
records and commented that any change in the law was for Parliament.
And change the law they did – amendments to the Commonwealth
Privacy Act, which took effect in December 2001, gave consumers the
right to access their personal information contained in practitioners’
medical records. This had a significant impact on our members.

2001
Healthcare Liability Act NSW limits
damages recoverable in medical
negligence claims; amendment to
Commonwealth Privacy Act allowing
patients access to health
information held by doctors

2001
Gavalas v Singh – opens possibility
of loss of a chance;
Simpson v Diamond record $14m
damages payout;
Alexander v Heise puts onus on
receptionists to ensure timely treatment
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2002
Ipp Report leads to tort law
reforms around Australia

2006

2012

Harriton v Stephens and
Waller v James – High
Court rejects wrongful life
claims

National Disability
Insurance Scheme Bill
introduced into federal
parliament

2004

2010

Rufo v Hosking
confirms loss of
a chance

National registration introduced
Tabet v Gett – High Court rejects
loss of a chance of a better
outcome as a compensable loss in
medical negligence claims
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Fraser MacLennan-Pike,
General Counsel and Head of Avant Law

We take our responsibility to
influence good healthcare policy
and represent our members’
interests very seriously. To do so
is in line with our vision of
helping to create the best possible
healthcare system in Australia.

We have always played a key role in advocating
for the interests of our members in professional
conduct matters. The introduction of National
Registration in 2010, and the lead-up to it was
particularly significant for our members and the
medical profession as a whole. Avant was a
key contributor to the development and
implementation of the scheme to ensure, as far
as we could, that it worked fairly for doctors. We
continue to advocate strongly for fair process
and national consistency in this area.

High on our agenda now
as we move forward into
a new era of medical
practice are doctors’
wellbeing issues.
Other issues we have focused on have included
open disclosure, collaborative care arrangements
with midwives and prescribing arrangements with
nurse practitioners, not to mention our role in
taking cases to trial to protect our members’
livelihoods and reputations or where the case has
precedent value for our membership as a whole.
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We have made submissions to the Productivity
Commission for its ground-breaking report that
led to the proposed introduction of a National
Disability Insurance Scheme and a National Injury
Insurance Scheme. We continue to work with the
Federal Government and others to influence what
we believe are the right public policy outcomes both
for members and for Australians living with disability.
The introduction of Personally Controlled
Electronic Health Records saw Avant working
collaboratively with the National E-Health
Transition Authority, the Department of Health
and Ageing, the Australian Medical Association
and the Royal Australian College of General
Practitioners, as well as other stakeholders, to
help achieve an acceptable legal and clinical
framework in which doctors may participate.
As technology plays an ever-increasing role in
doctors’ lives, so we will engage that technology
to proactively deliver medico-legal advice and
support to members. We will communicate via
our website, webinars, specialist bulletins and
Hot Issues alerts, available to all of our 60,000
plus members and not just to those who need
our assistance following a medical accident or
professional conduct issue.
High on our agenda now as we move forward into a
new era of medical practice are doctors’ wellbeing
issues. We will shortly be launching our doctors’
wellbeing program, which will be designed
specifically with doctors in mind to support them
through the particular physical and mental health
and other wellbeing issues they encounter in looking
after others. A nation of more resilient doctors will be
better placed to deal with the ever increasing
challenges facing the profession.

Avant was a natural choice of medical defence
organisation for the Glassons when they
graduated in the early 1980s because it was,
and remains, Australia’s largest Medial Defence
Organisation (MDO) with a strong Queensland
base. In those days, medical indemnity cover was
cheap and most interns didn’t give their fund
much thought. As litigation spiralled out of control
during the 1980s and 1990s, the Glassons began
to realise the value of a supportive MDO.
“All doctors over 50 continue to carry significant
anxiety about indemnity and litigation because
of that time,” says Professor Jackson.

Image: James Robertson

Reflections:
the role of
advocacy

Three generations
with Avant

“It was an incredibly scary time to be a doctor; we
had indemnity tails that were 20 years long, all the
assets you had built up were under threat, and it
changed doctors’ mindset.

This family of medical
leaders goes back with
Avant through the
generations
Above: Dr Bill Glasson,
Professor Claire Jackson and
their daughter Nicola.

Also high on our agenda will be the controversial
topic of revalidation. While most would agree that
maintaining competence is of paramount
importance in ensuring appropriate standards
of clinical practice, the processes by which
this should be done is the subject of much
disagreement. The Medical Board of Australia
is starting the revalidation conversation this
year following the trend in various overseas
jurisdictions of implementing revalidation and
recertification programs and we will do our best
on behalf of our members to be a key participant
in this conversation.

They have helped to shape medicine as it is today:
Dr Bill Glasson, the former Australian Medical
Association (AMA) President who worked closely
with the government and medical indemnity
industry during the indemnity crisis of the 2000s,
and his wife, Professor Claire Jackson, the former
President of the Royal Australian College of
General Practitioners (RACGP).
Herself the daughter of doctors, Leonard Jackson
and Pamela Jackson, Professor Jackson was
thrilled when her own daughter, Nicola, switched
to medicine after two years studying urban and
regional planning.
All three generations have been proud members
of Avant.
“As doctors, you tend to try to overcompensate
because you love what you do and you don’t
want to put any pressure on your children,” says
Professor Jackson.

It is through our advocacy efforts that our
members’ voices are heard. Through working
with governments, medical colleges, Australian
Health Practitioner Regulation Agency and other
organisations, we will continue to proactively
represent our members to ensure that good
public policy outcomes are achieved and that
our members can practise with confidence in
a fair medico-legal environment for the good
of the community.

“But Nicola is innately a good problem solver and
she’s interested in people. As soon as she started
working with patients, she knew that that was
what she loved.”
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“You still see it today with young interns and
residents who are often more focused on referring
to multiple specialists and ordering tests rather
than relying on their clinical acumen. Much of this
is driven by litigation anxiety.”
Dr Glasson was at an AMA conference in Vietnam
in 2003 when he was called home by the AMA
NSW to attend a rally of some 4000 doctors in
Randwick, protesting their inability to obtain
medical indemnity cover or continue with the
status quo.
He flew home, addressed the conference and
spoke to then Prime Minister John Howard that
afternoon. A cabinet reshuffle saw Tony Abbott
take over as health minister who, together with
the AMA and the industry, shaped a solution to
achieve industry stability.
“We now have an affordable and sustainable
industry, and most of that is thanks to the Howard
government with Tony Abbott and the sensible
leadership of the insurance industry of the time,”
says Dr Glasson, who has recently entered the
fray of federal politics in the seat of Griffith.
While neither has called on Avant for support at
a personal level, both Dr Glasson and Professor
Jackson have been impressed with the high
level of professionalism and empathy they have
observed from Avant during their time as
health leaders.
“As RACGP president, I saw several doctors who
have been aggressively and, I believe in retrospect,
inappropriately pursued and I have been incredibly
impressed by the diligence with which Avant has
defended and personally supported those
members,” says Professor Jackson.
“They are always professional and quick to
respond. They really value their members.”
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Our inspiring
older members
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Fortitude Valley QLD 4006
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Richmond VIC 3121
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Sydney NSW 2000
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Telephone 03 9026 5900
Facsimile 03 8673 5015

PO Box 746,
Queen Victoria Building
NSW 1230

The relationship with Avant
has stood the test of time
Above: Betty Marks

At 89 and still in general practice, Betty Marks has
seen some changes since she graduated in
medicine from the University of Sydney in 1948.
After working for five years at the Royal Prince
Alfred Hospital, she married a doctor who was
leaving the air force and moved with him in 1953
to Murwillumbah in northern NSW, where she has
been working ever since.

In those days, there
were seven of us
looking after the local
hospital. We all worked
20 hours a day.
“In those days, there were seven of us looking
after the local hospital. We all worked 20 hours a
day. I delivered 100 babies a year and did up to
18 anaesthetics a week, while my husband
performed the surgery,” she says.
Betty is one of at least 20 doctors in their
‘80s and ‘90s who have been with Avant
throughout their long careers, many spanning
back to the 1940s.
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Telephone 02 9260 9000
1800 128 268
Facsimile 02 9261 2921

Over the decades, Avant has partnered with
them as medicine and law have changed beyond
recognition. Their commitment to their profession
– and our commitment to them – has stood the
test of time.
Throughout their careers, these doctors have
shared a passion for helping people and a love
of medicine that has seen them weather difficult
working conditions, vexatious patients and an
increased bureaucratic burden.
“I was insured with Avant (then the NSW Medical
Defence Union) from the start. More by good luck
than good management, I have never been sued.
I think if you’re a good, conscientious person, the
patients appreciate that,” says Dr Marks.

Visit www.avant.org.au to view an
electronic version of this publication

A 93-year-old doctor in Far North Queensland is
so well regarded by his patients that they continue
to visit him at home, where he is now bedridden.
Another, Dr Alexander McLean, 85, tried
retirement when he was in his 60s but soon grew
bored and was back at work two weeks later.
“I spend my time growing orchids and I’m writing
my life story, based on the diaries I kept of every
operation and every anaesthetic while I
practised,” he says.
“I am enjoying myself in retirement – but really,
I would like to be back at work.”
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